Item No. 4
Treatment of Debenture Redemption Reserve (DRR) for the purpose of calculation of solvency margin
(1) Introduction

The IRDAI (Other Forms of Capital) Regulations, 2015 have been notified in exercise of the powers conferred by the Insurance Act, 1938 and IRDA Act, 1999 under the relevant sections.

(2) Approval Granted

The Authority has granted permission to nine Non-Life Insurers to issue subordinated debt amounting to Rs. 2491 Crore under the IRDAI (Other Forms of Capital Regulations) 2015. Out of nine Non-Life Insurers four Insurers have raised the fund through public placement and the rest through private placement.
(3) Clarification Sought
The Authority now is in receipt of communications from the Insurers who have issued Other Forms of Capital seeking clarity whether the Insurance Companies are required to create Debenture Redemption Reserve as envisaged under section 71 of the Companies Act, 2013.
(4) Provisions of the Companies Act, 2013

Section 1(4)(b) of the Companies Act, 2013 provides that '' the provisions of this Act shall apply to insurance companies, except in so far as the said provisions are in inconsistent with the provisions of the Insurance Act, 1938 (4 of 1938) or the Insurance Regulatory and Development Authority Act, 1999 (41 of 19999)''
Rule 18(7) of the Companies (Share Capital and Debentures) Rules, 2014 provides as under:

“The company shall create a Debenture Redemption Reserve for the purpose of redemption of debentures, in accordance with the conditions given below- 

(a) the Debenture Redemption Reserve shall be created out of the profits of the company available for payment of dividend; 

(b) the company shall create Debenture Redemption Reserve (DRR) in accordance with following conditions: - 

(i) No DRR is required for debentures issued by All India Financial Institutions (AIFIs) regulated by Reserve Bank of India and Banking Companies for both public as well as privately placed debentures. For other Financial Institutions (FIs) within the meaning of clause (72) of section 2 of the Companies Act, 2013, DRR will be as applicable to NBFCs registered with RBI. 
(ii) For NBFCs registered with the RBI under Section 45-IA of the RBI (Amendment) Act, 1997, ‘the adequacy’ of DRR will be 25% of the value of debentures issued through public issue as per present SEBI (Issue and Listing of Debt Securities) Regulations, 2008, and no DRR is required in the case of privately placed debentures. 
(iii) For other companies including manufacturing and infrastructure companies, the adequacy of DRR will be 25% of the value of debentures issued through public issue as per present SEBI (Issue and Listing of Debt Securities), Regulations 2008 and also 25% DRR is required in the case of privately placed debentures by listed companies. For unlisted companies issuing debentures on private placement basis, the DRR will be 25% of the value of debentures.”
As per the section 2(72) of the Companies Act, 2013 ‘’public financial institution means’’— 

(i) the Life Insurance Corporation of India, established under section 3 of the Life Insurance Corporation Act, 1956 (31 of 1956);
(ii) the Infrastructure Development Finance Company Limited, referred to in clause (vi) of sub section (1) of section 4A of the Companies Act, 1956 (1 of 1956) so repealed under section 465 of this Act; 
(iii) specified company referred to in the Unit Trust of India (Transfer of Undertaking and Repeal) Act, 2002 (58 of 2002); 
(iv) institutions notified by the Central Government under sub-section (2) of section 4A of the Companies Act, 1956 (1 of 1956) so repealed under section 465 of this Act;
(v) such other institution as may be notified by the Central Government in consultation with the Reserve Bank of India: 

Provided that no institution shall be so notified unless— 
(A) it has been established or constituted by or under any Central or State Act; or
(B) not less than fifty-one per cent. of the paid-up share capital is held or controlled by the Central Government or by any State Government or Governments or partly by the Central Government and partly by one or more State Governments;

(5) Observations
It is evident from the above that public financial institutions including LIC of India and Public Sector Insurers as may be notified have been dispensed with the said requirement to create debenture redemption reserve. However, the private insurers have not been exempted from the requirement. This is at variance with the position in respect of the Banking Companies (Refer to Rule 18(7)(b)(i) above).
It may be noted that the rationale for issuing other forms of capital is to strengthen the solvency margin and to provide funds to expand into new areas of business. If the Insurer is required to maintain DRR and to provide for it as a liability the rationale for issuing other forms of capital may be defeated as there will not be any credit for other forms of capital for solvency margin calculation. In addition to the above, due to the dispensation provided under Companies Act, 2013 to LIC, there would not be level playing field between public as being notified and private Insures.
(6) Recommendations
It is therefore recommended as under: -
(A) While in compliance with the requirements of the above said Rule 18(7), the Insurers may be advised to create the DRR. For the purpose of computation of solvency margin the DRR may not be considered as a liability.
(B) The Authority may write to the MCA seeking similar dispensations as prescribed under Rule 18(7) (b) (i) for the Insurance Companies.
Put up for consideration of the Authority please.
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